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31.05.2024

Arising out of Order-In-Original No. 208/AC/DEM/MEH/ST/Rajendrakumar P. Prajapati

(s) /2022-23 dated 31.03.2023 passed by the Assistant Commissioner, CGST, Division 
Mehsana, Commissionerate - Gandhinagar

" r 31n: M/s. Rajendrakumar Prabhudas Prajapati, 21, Jay3 q17#al #TI qaI/
(a) Name and Address of the Parshwanath Society, Nagalpur, Collage, Nagalpur

Appellant Highway, Mehsana -- 384001

0

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the

Q following way.

Revision application to Government: of India:

(1) tr 3gra grca sf2Ra, 1994 Rt err saRt aarg mgma#i ahanpat errt
5q-a eh qzr qv{n eh iafag+terr 3maa zrflRa, +taa, fa riarq, asa fa+tr,
tft #ifa, flaa {tr mar, +iaamtf, { fact: 110001 #t Rt s1fl fer:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid :

In case of any loss of goods where the loss occur in transit from a
warehouse or to another factory or from one warehouse to another duri
of processing of the goods in a warehouse or in storage whether in a fa
warehouse.
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(ea) ta hag ffta arrt faffaa +=ITT1qaa Rf4fut au?tr gremmgnr "CfZ

3«gra gtaRaza+r arahatzfnflar?r faffaa ?
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(r) sifa 3grft5area gt«er @war aftRtst asmr Rt&? si2mgr sit z
arr ui fa ah ga(Ren rzn, z~la ah rt ua atr rat arafa sf@fa (i 2) 1998
arr 109 rr fan fu ·gz

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ht sgra green (srft ) Ra I c! rn, 2001 fa 9 a siafaRafe quain zg-8 if- if
1fart i, faa?r fa ark fa fa+ta cArr mt a fag-sr?gr vi srfl 3r?gr Rt ir-ir
7far a er 5fa snaa fat arr alRegl sh# arr atar < ant gr glf h siaf a 35-z
ffRa Rr ah @·ara hqr #Trtr-6 artRt #Ra sftttafgu

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

0

(3) n:Fcl '5-J3aaa ah arr sgi iaqa v4Ta s? zr3aa 2tat sr? 200 / - t'ffi~cfTT-
'5-JTT!.' st =gt tiara vmn are avatar gt at 1000 /- cfTT-t'ffi~cfTT- '5-JTT!.'I

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac. Q
tr gtea, a£tz sq1a gearsvar #c4)la zntznf@lawahwtsf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
r.

(1j " ?rtsaran teaefa, 1944 Rt earr 35-/35-z h siaf:
: ~::'.:. Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) : .. ·aRfa qRa aarg mar eh sratar ft srfh, sfh h+ it flt gt«a, h€la
3graa gar u lats sr~Ra naf@awr (Ree) ftfnr Rlr ffa, iziarata 2nd +=ITT1f,
cil§-4101 'lTcfi-t",~, PT{~{i-1141{, 6JQ-4c;lcillc;-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
~.l,Q:00/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
rffu~d is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac resp . rm of
cross:ed bank draft in favour of Asstt. Registar of a branch o blic
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) <l"R <rmgr ia pr ski ar a@gr gar t clT~ ~ arR!?T %mi:; 1:fiTff cfil"~~
in fan star feg <a cfv:f % ~ §1:; m fci1- Rm -crtJ- ffl ir ffi % mi:;~~~4lffill

zarznrf@law Rt z4 ~hazr{trarct ca cm4a fr star2
In case of the order covers a.number of order-in-Original, fee for each O.I.O.

should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) rl{llll~ll ~~ 1970 ~~ fi6!"'1Rrcr #~ -1 % 3TT!1TTf frrmfur ~~ ~
raaa nr qrr?gr zrnR@fa fa6fa qtferat azr 7@ta Rtu4Rau 6.50 h ar .rataa
ea f@we «nr@tr afeq

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

0 ( 5) <a sit if@a+rt # fa 4-5i 01 ffl crR~ # an-{ m ~<TTi-1"~~ \llTcTT t '3ft" m+TT"
~,~ '3,91~1~i:;cr 'ffcITcfl{ ~41J1ll~(cfi1l!rfclra) H4li, 1932 ii- f.:lf@"~1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ft gea, hr3qr«a geevi 'ffcITcfl{ 314,..., J1 lj~ (firRz) ~m ar:Am %~
a&nil (Demand) vi is (Penalty) cfil" 10%arr mar zfaatf 2 zti~k, sr@raa& mar
10~~ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

0

~~~am:: 'ffcITcfl{ t 3TTl1fu-, !?rrfm;r~~# ffl (Duty Demanded) I

(1) m (Section) llD t~frrmfurufu;
(2) fa+Taaz#fez Rt af@?r ;

(3) haz#fez frail kft 6 haze ea af?r
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that .the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) < sr?gr 4Raaft yf@lawr amer zi grcer rerar zmn qr ave fa(Ra gt at lr fag ·g
gr=ans ah 10% rat uz sit srzt ahazue fa c:tlRa if~~~ 10% W@"RcR# '51T~ ~I

. In view of above, an appeal against this order shall lie before the T:g,.ba·nff -;0.n
payment of 10% of the duty demanded where duty or duty and penalty /~,-?s •~f!i>-,.._
or penalty, where penalty alone is in dispute." .f !{1r {l~Jt ~{i
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F. No. GAPPL/COMISTP/1805/2024

3r41fr3I?' ORDER-IN-APPEAL

The present appeal has been filed by Mis. Rajendrakumar Prabhudas Prajapati,

21, Jay Parshwanath Society, Nagalpur, Collage, Nagalpur Highway, Mehsana

384001 [hereinafter referred to as "the appellant"] against Order in Original No.

208/AC/DEM/MEH/ST/Rajendrakumar P. Prajapati /2022-23 dated 31.03.2023

[hereinafter referred to as "the impugned order"] passed by the · Assistant

Commissioner, CGST, Division - Mehsana, Commissionerate - Gandhinagar

[hereinafter referred to as "the adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were not registered

under Service Tax and were holding PAN No.AKPPP9571N. As per information

received from the Income Tax Department, it was observed that during the period

FY. 2016-17, the appellant had earned substantial service income by way of

providing taxable services, but had neither obtain Service Tax Registration nor paid (

Service Tax thereon. Accordingly, in order to seek information, letters & emails were

issued to the appellant calling for the details of services provided during the period.

But they didn't submit any reply. Further, the jurisdictional officers considering the

services provided by the appellant as taxable determined the Service Tax liability for

the F.Y. 2016-17 on the basis of value of 'Sales of Services' under Sales/Gross

Receipts from Services (Value from ITR) and Form 26AS for the relevant period as

per details below :

Sr. Period Differential Taxable Value as Rate of Service Service Tax
No. (F.Y.) per Income Tax Data (in Rs.) Tax incl. Cess liability to be

demanded (in Rs.)
1. 2016-17 11,23,009/ 15% 1,68,451/ 0

2.1 The appellant was issued Show Cause Notice No. CGST/Div/Mehsana/193/

AKPPP9571N/21-22 dated 18.10.2021 (in short SCN) proposing to demand and

recover Service Tax amounting to Rs.1,68,451/- under proviso to Section 73 (1) of

Finance Act, 1994 along with interest under Section 75 of the Act. The SCN also

proposed imposition of penalty under Section 70, Section 77(1)(a) and Section 78 of
the Finance Act, 1994.

3. The SCN was adjudicated ex-parte vide the impugned order wherein :

s Service Tax demand of Rs.1,68,451/- was confirmed under Section 73(1) of

the Finance Act, 1994 alongwith interest under Section 75 of the Finance Act,
1994.
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F. No. GAPPL/COM/STP/1805/2024

o Penalty ofRs.10,000/- was imposed under Section 77(1)(a) of the Finance Act,

1994.
I

e Penalty of Rs.20,000/- was imposed under Section 70 of the Finance Act, 1994

read with Rule 7 of the Service Tax Rules 1994.

® Penalty of Rs.1,68,451/- was imposed under Section 78 of the Finance

Act, 1994 with option for reduced penalty in terms of clause (ii).

4. It is observed from the records that the present appeal was filed by the

appellant on 22.11.2023 against the impugned order dated 31.03.2023, which was

reportedly received by the appellant on 24.08.2023.

4.1 It is also observed that the Appeals preferred before the Commissioner

O (Appeals) are governed by the provisions of Section 85 of the Finance Act, 1994. The

relevant part of the said section is reproduced below :

"(3A) An appeal shall be presented within two months from the date of
receipt ofthe decision or order ofsuch adjudicating authority, made on and
after the Finance Bill, 2012 received the assent of the President, relating to
service tax, interest orpenalty under this Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, if he is
satisfied that the appellant was prevented by sufficient cause from
presenting the appeal within the aforesaidperiod of two months, allow it to
be presented within afurtherperiod ofone month."

Q 4.2 As per the above legal provisions, the period of two months for filing appeal

before the Commissioner (Appeals) for the instant appeal ends on 24.10.2023 and

further period of one month, within which the Commissioner (Appeals) is empowered

to condone the delay upon being satisfied with the sufficient reasons shown by the

appellant, ends on 24.11.2023. This appeal was filed on 22.11.2023, i.e after a delay

of 28 days from the stipulated date of filing appeal, and is within the period of one

month that can be condoned. •

4.3 In their application for Condonation of delay in filing the appeal, they

submitted that they had informed their tax consultant for further course of action.

However, their tax consultant was suffering from health issue for a considerable

period of time. Realizing the time limit to file appeal is already expired, they

immediately changed their consultant and discussing our case and · appeal with,a" ia,
new consultant took 28 days delay in filing the instant appeal. ~~::)·s~~~of delay

es«o lg ±
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F. No. GAPPL/COM/STP/1805/2024

were also explained by them during the course of personal hearing, the grounds of

delay cited and explained by the appellant appeared to be genuine, cogent and

convmcmg. Considering the submissions and explanations made during personal

hearing, the delay in filing appeal was condoned in terms of proviso to Section 85

(3A) of the Finance Act, 1994.

5. Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

► The appellant is an individual engaged in the business of Transportation of

sands and bricks. The appellant is a small transporter, owing a single vehicle

for delivery of materials.

► They further submitted that they are transport sands and bricks by road without

issuing consignment note and do not operate as a Goods Transport Agency O
(GTA). According to Section 66D(p)(i) of the Finance Act, 1994, their services

fall under negative list which specifies:

(p) services by way of transportation of goods

(i) by road except the services of-

(A) a goods transportation agency; or

(B) a courier agency;

► They further requested to consider the same and drop the impugned order.

6. Hearing in the case was held on 20.05.2024 virtually. Shri Anil Gupta, 0
Chartered Accountant, appeared for hearing on behalf of the appellant. He infonned

that the client is doing normal transportation of sand and brick through his own

tractor. He is not GTA. He is covered under negative list. Hence not liable to service

tax. Further he requested for 03 days time to submit copy of ITR, Sample Invoices,

RC etc.

6.1 Subsequently, the appellant submitted additional submission dated 22.05.2024

along with ITR, Sample Invoices and Certificate of Registration of Transport

Vehicle.

7. I have carefully gone through the facts of the case available on record, grounds

of appeal in the appeal memorandum, oral submissions made durin personal hearing
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F. No. GAPPL/COM/STP/1805/2024

and additional submission, the impugned order passed by the adjudicating authority

and other case records. The issue before me for decision in the present appeal is

whether the demand of service tax amounting to Rs.1,68,451/- confirmed under

proviso to Section 73 (1) of Finance Act, 1994 alongwith interest, and penalties vide

the impugned order passed by the adjudicating authority in the facts and

circumstances of the case is legal and proper or otherwise. The demand pertains to

the period ofF.Y. 2016-17.

8. I find that the SCN was issued on the basis of third party data without any

verification and the impugned order has been decided ex-parte.

9. I find that the appellant claimed that they were local Transporter & owner of

0 the transport vehicle and had received freight of Rs. 11,23,009/- on transportation of

sand & bricks by road during the period of FY.2016-17. In support of their claim,

they submitted the registration of certificate of transport vehicle (Tractor, Tailor) and

sample invoices, ITR. They strongly contended that their services cannot be

considered as 'Goods Transport agency Service' and merit exemption from Service

Tax in terms of Section 66D of the Finance Act, 1994. The relevant portion of the

Section is reproduced as below:

Section 66D: The negative list shall compnse of the following

services, namely:

0 (p) services by way of transportation ofgoods

(i) by road except the services of

(A) a goods transportation agency; or

(BJ a courier agency;

10. Examining the above provisions with the facts of the case, I find that the

services provided by the appellant by way of transportation of Goods by road without

issuing any consignment note, merits exemption from leviability of Service tax in

tenns of Section 66D(p)(i) of the Finance Act, 1994.

11. In view of above discussions & findings, I am of the considered view that the

income of the appellant of Rs.11,23,009/- during the relevant period is not to be
. ..~;··,.

considered as a taxable value under Service Tax. Therefore, the der ay

E
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F. No. GAPPL/COM/STP/1805/2024

Tax amounting to Rs.1,68,451/- confirmed vide the impugned order fails to sustaig ·

on merit. As the demand of service tax fails to sustain, question of interest and

penalty does not arise.

12. Accordingly, the impugned order is set aside and the appeal filed by the

appellant is allowed.

13. zrl #afr a#Rt?srfl# f.-1 qzlt 9qt at# fa srare[
The appeal filed by the appellant stands disposed of in above terms.

flclllfcla;Attested :
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To,

Mis. Rajendrakumar Prabhudas Prajapati,
21, Jay Parshwanath Society, Nagalpur,
Collage, Nagalpur Highway,
Mehsana - 384001.

Copy to:

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and Central Excise, Gandhinagar.

3. The Assistant Commissioner, CGST & CEX, Mehsana Division, Gandhinagar

Commissionerate.

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of

OIA on website.

s. Guard file.

6. PA File.
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